
IN THE COURT OF THE ADDL. CHIEF JUDICIAL MAGISTRATE: 
SONITPUR AT TEZPUR

Present:    Smti B Kshetry,
 Addl. Chief Judicial Magistrate,

Sonitpur, Tezpur.

GR CASE No 1356/2007
(U/s 409 IPC)

State

-Vs-

              1.Md Safiruddin Ahmed.
                                                ........... Accused person.    

       
Advocate appeared:

 Mr M Hussain,
Learned Addl PP      :  For the prosecution.

Mr A Aziz
                      Learned Advocate     :  For the accused. 

 Date of hearing : 20-09-2008, 06-05-2009, 06-01-2011,
   30-08-2012 & 03-05-2013.

  

Date of argument     : 17-05-2013.

 Date of judgment     : 31-05-2013.

J   U   D   G   M   E   N   T 

The brief fact of the prosecution case is that: 

The complainant Sri Robin Ch Nath lodged an ejahar 

alleging  that  on  26-08-2007  at  around  3.30  PM,  the  accused 

Safiruddin  Ahmed-Headmaster  of  Alisingha  LP  School  was 



                                                                                                 

apprehended by the public while he was taking away five bags of 

mid-day-meal rice in a pull-cart to his shop at Sirajuli. The said 

rice  bags  were  allotted  to  the  School  for  mid-day-meal  from 

Mijibari  Samabai  Samittee.  Thereafter,  the  public  informed  the 

police and accordingly police and took away the accused person 

along with the rice bags. Hence, this case. 

Regarding the occurrence, the complainant lodged an 

ejahar before Dhekiajuli Police Station. 

2. On receipt of the ejahar, OC Dhekiajuli Police Station 

registered Dhekiajuli Police Station case No 290/07 under Section 

409 of IPC and started investigation of the case and arrested the 

accused  Md  Safiruddin  Ahmed  and  remanded  him  to  the  jail 

custody. Upon completion of investigation, police submitted the 

charge  sheet  against  the  accused  Md  Safiruddin  Ahmed under 

Section 409 of IPC to face trial before the Court. 

3. On  appearance  of  the  accused,  copies  of  relevant 

documents were furnished to the accused. Upon perusal of the CS 

and hearing both the sides, charge under Section 409 of IPC has 

been framed against the accused person and the same has been 

read  over  and  explained  to  the  accused  person  to  which  he 

pleaded not guilty and claimed to be tried.  

During trial, the prosecution has examined as many 

as eight PWs including the complainant of this case.  Statement of 
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the accused person Md Safiruddin Ahmed under Section 313 CrPC 

has  been  recorded.  He  denied  committing  the  offence  and 

declined  to  adduce  any evidence.  I  have heard  the  arguments 

advanced  by  the  learned  Counsel  of  both  the  sides  and  have 

carefully perused the evidences on record. 

4.      POINTS FOR DETERMINATION:

Whether the accused person, on 
26-06-2007,  was entrusted with  the 
mid-day-meal  rice  bags  as  he  is  in 
charge of Headmaster in a capacity of  
a  public  servant  and  committed 
criminal breach of trust in respect of  
that  property  and  is  liable  to  be 
punished under Section 409 of IPC?

DISCUSSION, DECISION AND REASONS THEREOF:

5. PW1 Sri Robin Ch Das is the complainant of this case. 

He deposed that on 16-08-2007, the accused was taking away the 

rice bags in a pull-cart to his shop at Sirajuli. There were seven 

bags of rice. After keeping two bags in the school, the accused 

was taking away five bags of rice. Thereafter, the public caught 

the pull-cart on the way and they enquired about the rice bags 

from the Cart puller. Thereafter, PW1 lodged the ejahar. Ext. 1 is 

the ejahar and Ext. 1(1) is his signature. Police arrived and seized 

the  rice  bags.  Ext.  2  is  the  seizure  list  and  ext.  2(1)  is  his 

signature.  

 In his cross-examination, PW1 disclosed that the mid-
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day-meal rice is being bought by the Schools of the locality from 

the Mijibari  Samabai  Sammitee.  At  that  time, Habibur  Rahman 

was the President of the School and PW1 was the member. This 

witness  disclosed  that  the  school  is  located  near  the  Samabai 

Samittee and thereafter the house of the President is located. The 

PW1 further stated that the name of the cart puller was Seikh Ali. 

He  further  disclosed  that  he  does  not  know if  there  was  any 

misunderstanding regarding the rice bags which have been carried 

in the pull-cart. He further revealed that on several occasions, rice 

bags are being stolen from the School and for this reason, there 

was a resolution of the School Managing Committee to keep the 

rice  bags  in  the  house  of  the  Headmaster.  He  added  that  the 

Headmaster (accused) neither sold the rice bags nor it was found 

in his house. This witness had no knowledge where the rice bags 

were being taken to be kept. PW1 further disclosed that he lodged 

the ejahar on the basis of the statements made by the cart puller.

6. PW2 Sri Narayan Khodal deposed that on the date of 

occurrence,  a  pull  car  puller  was  carrying  rice  bags  from  the 

Mijibari Samabai Samittee and he was caught by the public near 

the house of the President of the School Committee. This witness 

revealed that as the pull-cart puller had crossed the house of the 

President, so, he was suspected of taking away the rice bags. 

 In his cross-examination, PW2 stated that his house is 

located  near  the  school.  He  disclosed  that  rice  bags  are  often 

stolen from the School and so, the bags are kept in the house of 
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President or in the house of some other villagers. This witness 

revealed that the cart-puller was caught near the house of the 

President on suspicion. PW2 does not know as to what the cart-

puller  replied  on  being  caught.  PW2  did  not  hear  that  the 

accused(Headmaster) keeping the rice and selling the same to the 

some other persons. 

7. PW3  Md  Umed  Ali  deposed  that  on  the  date  of 

occurrence, the mid-day-meal rice was carried in a pull-cart from 

the Mijibari Samabai Samittee. PW3 stated that he saw two rice 

bags kept in the school and five remaining rice bags were being 

taken away in the pull-cart. As the pull-cart crossed the house of 

the School President, PW3 queried the cart-puller as to where he 

was taking away the rice bags and he replied that he was taking 

away the rice bags to Sirajuli. Thereafter, PW3 and other villagers 

stopped the cart-puller from proceeding further. PW3 stated that 

the  cart-puller  was  taking  away  the  rice  bags  to  the  shop  of 

accused(headmaster) located in Sirajuli. Then, the public informed 

the police. Police arrived and they took the accused person to the 

police Station. 

  In his cross-examination, PW3 stated that the school 

is  located  from  the  ½  KM  away  from  the  Mijibari  Samabai 

Sammittee and the shop of the accused which is at Sirajuli is at a 

distance of 3/4 KM away from the Mijibari Samabai Samittee. This 

witness does not know the name of the cart-puller. PW3 disclosed 

that he was not the member of the School Managing Committee. 
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At the time of occurrence, the President of the School Managing 

Committee  was  Habibur  Rahman.  PW3  sometimes  attend  the 

School meeting as his children study there. This witness disclosed 

that as per the resolution of the School Committee, the rice bags 

were may be kept in the School or in the house of the School 

President. PW3 revealed that the accused person was not present 

when the cart-puller was caught by the public with the rice bags. 

This witness never heard he accused person selling the rice bags 

to  other  persons.  Accused  was  serving  as  the  headmaster  for 

almost  2½  years  in  the  said  School.  He  distributed  the  rice 

amongst the School children. PW3 revealed that as the cart-puller 

did not keep all the rice bags in the school and so, the accused 

was  suspected  of  misappropriating  the  rice  bags.  He  further 

stated that he did not see the accused selling away the rice to 

anybody. 

8. PW4 Md Hussain Ali Seikh deposed that at the time of 

occurrence, he was sitting by the roadside. Then PW3 told him 

that  the rice bags have been stolen from the school  and were 

being carried away in the pull-cart. Thereafter, the pull-cart puller 

was stopped. On enquiry, the cart-puller stated that the accused 

had instructed him to carry the rice bags to his shop at Sirajuli. 

The rice bags were being brought from the office of the Mijibari 

Samabai Samittee. PW4 did not know as to how many bags of rice 

were there in the pull-cart. 

 In  his  cross-examination,  PW4  stated  that  accused 

was not there with the pull-cart at the time of occurrence. He did 
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not  see  the  accused  selling  away  the  mid-day-meal  rice  to 

anybody. He does not know where the mid-day-meal rice bags are 

being kept.  He does not know the name of  the cart-puller.  He 

even  does  not  know if  the  cart-puller  was  caught  by  PW3 on 

suspicion. 

9. PW5  Jadav  Khodal  deposed  that  at  the  time  of 

occurrence he was in the Dhekiajuli Market. He heard from PW3 

that  some rice  bags  were  being  stolen  and  public  had  caught 

someone with the rice bags. Police seized the stolen rice bags. 

The accused was also apprehended by the police. 

 In his cross-examination, PW5 stated that it was for 

the mid-day-meal of Alisinga LP School. He disclosed that some 

rice  bags  are  kept  in  the  house  of  the  President  of  School 

Managing Committee.  He does not know why the accused was 

caught by the public. 

10. PW6 Md Abu Sayed deposed that on hearing about 

the theft of the mid-day-meal rice bags, he came to the spot and 

saw the accused was caught by the public. Thereafter, police came 

and seized five nos of rice bags and pull-cart vide Ext.2 is the 

seizure list and Ext. 2(2) is his signature. 

11. PW7 Md Saheb Ali deposed that the accused who is 

the Headmaster of Alisingha LP School had lifted seven bags of 

mid-day-meal rice from the Mijibari Samabai Samittee. Accused 
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kept  two bags  of  rice  in  the  School  and was  taking  away the 

remaining bags to the Sirajuli Centre. On the way the public on 

suspicion stopped him from carrying the rice bags to the Sirajuli 

Centre. Thereafter, the matter was informed to the police. Police 

arrived and took away the pull-cart along with the rice bags and 

the accused to the police station. Police seized the rice bags vide 

Ext.2 and Ext. 2(3) is his signature in the seizure list. 

 In his cross-examination, PW7 disclosed that he does 

not know the name of the cart-puller. 

12. PW8 Md Nurur  Rahman is  the  IO of  this  case.  He 

deposed  that  on  16-08-2007,  OC  Dhekiajuli  Police  Station  on 

receiving the ejahar(Ext1) directed him to investigate the matter. 

Before  starting  the  investigation,  he got  information  about  the 

incident over telephone. Then, he made a GD entry No 583. Ext.3 

is the certified copy of the GD Entry and Ext. 3(1) is the signature 

of OC Debendra Ch Nath which he is known to him. PW8 stated 

that the Village Headman of Alisinga village-Sri Robindra Ch Das 

informed him over telephone that the headmaster of Alisinga LP 

School Safiruddin Ahmed was taking away five bags of mid-day-

meal  rice  from the  school  to  Sirajuli  and  he  was  caught  red-

handed by the public.  Thereafter,  the rice bags along with the 

accused person were brought to the Police Station by the public. 

Thereafter, PW8 seized the five bags of rice along with the pull-

cart  vide  Ext.2  and  Ext.  2(4)  is  his  signature.  After  that  he 

prepared the sketch map and examined the witnesses. Ext. 4 is 
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the  sketch  map  and  Ext.4(1)  is  his  signature.  Thereafter,  he 

produced the witness Hamid Ali before the Court with a prayer for 

recording his  statement under Section 164 CrPC.  Ext.  5 is  the 

statement of witness Hamid Ali recorded under Section 164 CrPC. 

Thereafter, PW8 arrested the accused and forwarded him to the 

Court. On completion of investigation, he submitted charge sheet 

against the accused under Section 409 of IPC. Ext.6 is the charge 

sheet and Ext. 6(1) is his signature. 

13. Learned Defence Counsel argued that the accused has 

been falsely implicated in the case on suspicion. 

14. In  this  instant  case,  the  allegation  against  the 

accused person is that he being a public servant was entrusted 

with  the  Govt.  rice  and  he  dishonestly  misappropriated  or 

converted the same to his own use. 

15. Section 409 of IPC reads as : 

 409. Criminal breach of trust by 
public servant, or by banker, merchant 
or agent- “Whoever, being in any manner 
entrusted  with  property,  or  with  any 
dominion over property in his capacity of a  
public servant or in the way of his business 
as  a  banker,  merchant,  factor,  broker,  
attorney or agent, commits criminal breach  
of trust in respect of that property, shall be 
punished  with[imprisonment  for  life],  or  
with imprisonment of either description for a 
term which may extend to ten years, and  
shall also be liable to fine.”

16. Now let us seen the definition of criminal breach of 

trust. Section 405 of IPC defines Criminal Breach of Trust as: 
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409.  Criminal  breach  of  trust- 
‘Whoever,  being  in  any  manner  entrusted 
with  property,  or  with  any  dominion  over  
property,  dishonestly  misappropriates  or 
converts  to  his  own use that  property,  or  
dishonestly  uses  or  disposes  of  that  
property in violation of any direction of law  
prescribing the mode in which such trust is  
to be discharged, or of any legal contract,  
express  or  implied,  which  he  has  made 
touching  the  discharge  of  such  trust,  or  
willfully suffers any other person so to do,  
commits, “criminal breach of trust”.’

To constitute an offence of criminal breach of trust it 

is  essential  that  prosecution  must  prove  first  of  all  that  the 

accused was entrusted with some property or with any dominion 

or power over it. It has to be established further that in respect of 

the property so entrusted, there was dishonest misappropriation 

or dishonest use or disposal in violation of a direction of law or 

legal contract, by the accused himself or by someone as which he 

willfully suffers to do. In an offence under Section 409 of IPC, 

dishonest intention on the part of the accused is to be proved. 

But, to establish dishonest intention, it is not necessary for the 

prosecution to  establish an intention to  retain  permanently  the 

property misappropriated. An intention, wrongfully to deprive the 

owner of the use of the property, for a time and to secure the use 

of that property for his own benefit for a time would be sufficient. 

17. Prosecution has to prove that the accused person has 

acted  dishonestly  in  regard  to  the  property  entrusted  to  him. 

Evidences  and  the  circumstances  of  the  case,  must  warrant  a 
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conclusion that the accused, in order to cause wrongful gain to 

himself  or  wrongful  loss  to  another,  has  committed 

misappropriation  of  the  Govt.  rice.  In  this  instant  case,  it  has 

come out from the evidences on record that the accused, being a 

public servant(School Headmaster) was entrusted with the Govt. 

rice meant for distribution in the Govt. school for preparing mid-

day-meals of the students. 

19. Upon perusal of the evidences of the PWs 1,2 & 3 it 

has come out that the pull-cart loaded with rice bags was caught 

by  the  public  near  the  house  of  the  President  of  the  School 

Managing Committee. The version of PW2 is that as the pull-cart 

had crossed the  house  of  School  President,  so,  the  cart-puller 

engaged by the accused person was suspected of taking away the 

rice bags. PWs 4,5 & 6 are the reported witnesses. It has come 

out  from  the  cross-examination  of  the  PWs  that  on  several 

occasions rice bags are being stolen from the School and so, the 

School Managing Committee took the resolution to keep the rice 

bags in the house of the Headmaster or in the house of the School 

President.  The  name  of  the  School  President  at  the  time  of 

occurrence was Habibur Rahman as disclosed in the evidence of 

PWs 1 & 3. It is also clear from the evidence on record, that the 

accused was not there with the pull-cart loaded with the rice bags. 

In their evidences, PWs 2 & 3 have revealed that as the pull-cart 

loaded  with  Govt.  rice  had  crossed  the  house  of  the  School 

President. So, the accused being the Headmaster of the School 

was suspected of taking away the rice bags. PW3 also disclosed 
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that as the pull-cart puller did not keep all the rice bags in the 

school, and was taking away the remaining bags with him, so, a 

suspicion  arose  in  the  mind of  the  witness.  He  was  thereafter 

halted by the PWs 2&3, who did not allow the pull-cart puller with 

the rice bags to be taken away. The pull-cart puller(Seikh Ali) was 

not  examined  by  the  prosecution  in  support  of  the  allegation 

made in the ejahar which is fatal to the prosecution.  Moreover, it 

has come out from the evidence of PW1 that the pull-cart loaded 

with rice bags was caught near the house of the School President 

whose name was Habibur Rahman, but, the said Habibur Rahman 

was also not examined by the prosecution. 

20. All  the  PWs  have  stated  that  the  accused  person 

neither sold the Govt.  rice to  anybody nor it  was found in  his 

house. PW3 made it clear that the accused distributed the Govt. 

rice amongst the school children. PW4 has implicated the accused 

person  by  stating  that  as  the  cart-puller  was  caught  with  the 

loaded rice bags, he told them that the accused had instructed 

him to carry the rice bags to his shop at Sirajuli. But, the cart-

puller  was  not  examined  by  the  prosecution  to  prove  this 

allegation.  So,  uncorroborated  testimony of  this  witness  is  not 

found reliable at all. 

21. From the  thorough perusal  of  the  evidences  of  the 

PWs it has come out clearly that the accused was suspected of 

misappropriating the Govt. rice and converting it to his own use. 

Therefore,  in  this  instant  case,  though entrustment of  the rice 
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bags to the accused person, who was the Headmaster of Alisinga 

LP School was proved, but, there are no evidence either direct or 

circumstantial to show that the accused had misappropriated the 

rice bags. It has come out from the PWs that they never heard the 

accused converting the Govt.  rice for his  own use.  Under such 

circumstance,  the  accused  could  not  be  presumed  to  have 

misappropriated the Govt. rice bags. The PWs confirmed that they 

have only suspected the accused person as he had loaded five nos 

of mid-day-meal rice bags in the pull-cart after keeping two bags 

in the school. Under such circumstances, the accused is entitled to 

get the benefit of doubt.

In  the  result,  the  prosecution  has  totally  failed  to 

prove the offences under Section 409 of IPC against the accused 

person beyond all reasonable doubt. Hence, he is held not guilty 

of  the said offences and is  hereby acquitted and set at  liberty 

forthwith.

Bailor is discharged from all liabilities of the bail bond. 

 This Judgment is given under my hand and the seal of 

this Court on this 31st day of May, 2013.

                                                                      (Smti B Kshetry)
                                                                 Addl Chief Judicial Magistrate,
                                                                              Sonitpur,Tezpur  

Dictated and corrected by me:-

           (Smti B Kshetry)
Addl Chief Judicial Magistrate,
           Sonitpur,Tezpur

Transcribed and typed by me:

           (Pori Das)
             -Steno-
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